


and fromthe United States, to nake applicable to the United
States the nost favorable provisions for passengers that are
applied by any carrier in any other jurisdiction, and to
require that US carriers agree to submt to the courts of
the domcile or permanent residence of the passenger (a
fifth jurisdiction). W request comments on alternative
nmeasures for the protection of US citizens in circunstances
where the fifth jurisdiction mght otherw se not be applied.

The Applications:

By applications filed July 31, 1996, the International Ar
Transport Association (1ATA), and the Air Transport

Associ ation of Anerica (ATA), request approval of, and grant
of antitrust immnity with respect to, three agreenents.
These agreenents, in increasing details of inplenentation,
provide for waiver in their entirety, by carriers parties to
those agreenents, of the limts of liability applicable
under the Warsaw Convention 2 to passengers killed or injured
ininternational aircraft accidents. * The |ATA and ATA
Agreenents are proposed for application worldw de. The
Agreenents were negotiated by carriers under discussion
authority granted to | ATA and ATA by DOI Orders setting
forth guidelines for such Agreenents.

2 Convention for the Unification of Certain Rules Relating to

International Transportation by Air, with additional Protocol, concluded
at Warsaw, Cctober 12, 1929, entered into force for the United States,
Cctober 29, 1934, 49 Stat. 3000; TS 876; 2 Bevans 983; 137 LNTS 11. In
principal effect the Warsaw Convention limts the liability of carriers
for passengers killed or injured in international aircraft accidents to
$10,000. Under a 1966 intercarrier agreement, carriers operating to and
fromthe United States waived that lint up to $75, 000 for journeys to
and fromthe United States, and wai ved the defense, under Article 20(1)
of the Convention, of carrier proof of non-negligence. Pursuant to 14
CFR 203 all carriers operating to and fromthe United States are
required to be, and are deened to be, parties to the 1966 agreenent.
Thus the applicable imt to and fromthe United States is currently
$75, 000.

3 | ATA and ATA, respectively, also request an exenption fromvarious
regul ations and orders, etc. of the Departnent that require adherence to
the 1966 intercarrier agreenent waiving the Varsaw limts to $75,000 to
and fromthe United States, and that the instant agreenents nay be
substituted for the 1966 intercarrier agreenent in those regul ati ons and
orders, etc.

* Discussion authority was granted to | ATA, ATA and participating
carriers, upon the request of |ATA by Oder 95-2-44, and extended by
O ders 95-7-15, 96-1-25, and 96-3-46. Discussion authority was granted
to ATA, | ATA and participating carriers, upon the request of ATA by
Order 95-12-14.






that portion of such clai mwhich does not exceed
100, 000 SDRs [unless option 11(2) is used].” °

Al defenses, other than the Article 22(1) carrier proof of
non- negl i gence up to 100,000 SDRs, are preserved, as well as
all rights of recourse agai nst any ot her person.

The I MA provides an option that “recoverabl e conpensatory
damages for such clains may be determned by reference to
the law of the domcile or pernmanent residence of the
passenger, and that the waiver of the [imt and the defenses
shall not be applicable to “clains nade by public socia
insurance or simlar bodies”. ® Aso provision is nade to
include, at the option of a carrier, additional provisions
not inconsistent with the Agreenent, which are in accordance
with applicable | aw

The ATA Provisions Inplenenting the | ATA Intercarrier
Agreement to be Included in Conditions of Carriage and
Tariffs (I PA) includes specific provisions, consistent wth,
but nore specific and inclusive than the IATA IIAand MA
Agreenents. Thus the | PA Agreenent provides that carriers
shall, on a systenmw de basis:

1. Not invoke the limtation of liability in Article
22(1) of the Conventi on.

2. Not avail itself of the Article 20(1) defense of
carrier proof on non-negligence up to 100, 000 SDRs.

3. Reserve other defenses, and the right of recourse,
contribution and indemity with respect to third
parties.

4. Agrees that subject to applicable | aw recoverabl e
conpensatory danmages rmay be determ ned by reference to

> ption I1(2) pernmits a carrier to provide for waiver of the Article
20(1) carrier defense of proof of non-negligence to amounts of |ess than
100, 000 SDRs on specific routes. However, waivers for |ess than 100, 000
SDRs nust be authorized by the governments concerned with the
transportation. It was understood by | ATA that such waivers for |ess
than 100, 000 SDRs woul d not be permtted to and fromthe United States,
and, as detailed within, we will not authorize such waivers.

® | ATA notes that the provision wthhol ding the waivers for public
social insurance or simlar bodies is not intended to apply to the
United States, and we will not approve it for application to the United
St at es.



the law of the domcile or pernmanent residence of the
passenger. ’

The ATA | PA Agreenent al so includes a specific notice
provision; a provision for w thdrawal fromthe 1966
agreenent and substitution of the | PA Agreenent for the 1966
intercarrier agreenment, in all DOT regul ati ons and orders,
etc., referring to the 1966 agreenent; and a perm ssive
provision to encourage other carriers to becone parties to
the 1A, MA and | PA Agreenents.

Comments of the Parties:

Comments in support of the | ATA and ATA Applications were
filed by the Association of Trial Lawyers of America (ATLA),
t he Aerospace I ndustries Association (AlA); the

I nternational Chanber of Commerce (1CC), and the Victins
Fam | ies’ Associations (KAL 007; PAA 103; TWA 800). 8 The
Victinse Famlies requested that DOI" s approval be subject to
conditions with respect to strict liability or the fifth
jurisdiction permtting certain actions to be brought in the
United States. A comrent was al so filed by an individual
Sven Brise, Consultant, urging consideration of an
alternative plan, in lieu of the agreenents filed by I ATA
and ATA

I n support of its application for approval, |ATA argues that
the IIAMAWII elimnate the limtation of liability as a
barrier to the award of all otherw se recoverabl e
conpensatory damages, and will put an end to the wast ef ul
and costly “w lful msconduct” litigation in the United
States whi ch has been necessary to avoid the previously
applicable $75,000 limt. Mreover, it will also provide
strict liability up to 100,000 SDRs. Further, the
agreenents will apply throughout the international air
transportation system regardl ess of the passengers’
nationality or venue in which clains are adjudicated, and
w Il be financed through the carriers insurance, a far |ess
costly neans than the previously considered conpl ex

suppl enental conpensati on plans. Mreover, as the
Department has previously recogni zed, inportant United
States foreign policy and international comty interests

" Under this provision the carrier agrees that the law of the donicile

may be applied. It does not, however, attenpt to bind the clainmant to
this choice of law. ATA Application, 1st. par., p. 8.

8 The Victins Fanmilies Associations request leave to late file. W
will grant the notion.



w || be advanced by approving and granting anti-trust
imunity for the ITAand MAin that it will facilitate the
gl obal enhancenent of passenger rights while preserving the
benefits ot herw se avail abl e under the Warsaw Conventi on.
Antitrust immnity is required to allay carrier concerns
that standardi zati on of the passenger-carrier contract could
rai se issues under the U S antitrust laws. To the extent
that these Agreenents do not fully nmeet the guidelines in
O der 92-12-43, there is no inconsistency between approval
of the ITAMA Agreenents and the continuing pursuit of

br oader Warsaw Convention reformby the United States at a
governnental |evel.

ATA argues that its | PA Agreenment represents a
conprehensive, uniforminpl enentation of the ATAIIAMA
agreenents, and that approval and grant of antitrust
immunity is in the public interest since it would preserve
the Convention's liberal uniformliability rules, including
the presunption of fault on the part of carriers. Pursuant
to the waiver of the Warsaw limts, approval will result in
t he neasure of danages for death or injury in international
air accidents being consistent with those avail able in cases
arising in US donestic air transportati on, wherever the
forum so that international passengers wll be assured of
pronpt and fair conpensation for |osses w thout burdensone
litigation. This would be consistent with US foreign policy
goals in that it would preserve the Warsaw regi ne and avoi d
unnecessary conflicts with US aviation partners. Since the
agreenents renove the Warsaw liability limts, further
reforns should be sought with the cooperation of other
Governnents to avoid jeopardizing this remarkabl e

achi evenent. The | PA Agreenent will address the serious
transportation need of assuring international passengers
pronpt and fair conpensation, with the inportant benefit of
provi di ng such conpensation in a tinely manner w t hout

needl ess litigation. The agreenent is consistent with the
US foreign policy goals of a broad uniforminternationa
passenger liability regine, of worldw de applicability
(under the A and MAwith which it is consistent), and
avoiding conflicts with our aviation partners. There is no
reasonabl e alternative, since the Convention anendnent
approach has proved to be inpossible to achieve on a tinely
basis. Antitrust imunity is required to avoid the risk of
antitrust challenge and liability, and the agreenent wl|
not be inplenmented without it. The IPA special contract
will termnate the participating carriers’ participation in
the 1966 intercarrier agreenent upon inplenentation, and the
Department’ s approval will substitute the | PA Agreenent for
the 1966 Agreenent in all Departnent regul ations, orders,



and certificate/permt, etc. conditions that require
adherence to the 1966 Agreenent.

ATLA considers that, on bal ance, the | ATA Agreenents wi |
vastly inprove the passenger liability standards in
international transportation and, therefore, it strongly
urges inmedi ate approval. The Agreenents will avoid the
necessity of international passengers having to prove

wi I ful msconduct in order to recover full and fair
conpensat ory damages. ATLA does express concern that the
Agreenents will not provide for a fifth jurisdiction based
on the passengers’ domcile. Wile ATLA woul d have
preferred that the United States w thdraw fromthe Warsaw
Convention entirely, it views these Agreenents as a
substantial step forward.

AlA simlarly urges pronpt approval, since the existing

Wr saw regi me unreasonably restricts the rights of recovery
of international passengers and is inequitable in its inpact
on third parties. Under the I1AMA|PA Agreenents,
international passengers will have the benefit of a
l[iability systembetter than that available to donmestic US
passengers, since the carrier will retain the burden of
provi ng non-negligence, and strict liability will be
applicable up to 100,000 SDRs. These beneficial results are
achi eved w thout inposing a surcharge on tickets or creating
an adm ni stratively conpl ex suppl enent al - conpensati on
schene.

The 10C urges the departnment to swiftly approve and i mmuni ze
the ITAMA and | PA Agreenents. The agreenents renove the
limts under the Warsaw Convention w thout destroying the
global uniformty that has |ong been the hall mark of the
Warsaw framework, leaving, in the vast majority of cases,
only the issue of the neasure of damages, and thereby
providing for the pronpt settlenment of clains. The ICC al so
notes that its International Court of Arbitration has been
working with 1ATAto create an arbitrati on mechanismfor the
expedi tious determ nation of damages at a | ocation to be
selected in a manner acceptable to the clai nant.

The Victins Famlies agree that DOl approval of an
intercarrier agreement is an appropriate neans to renove the
l[iability limts of the Warsaw Convention, and appl aud | ATA
and ATA for devel opi ng such Agreenents. They nevert hel ess
urge, particularly with respect to the IlAand MA
agreenents, that further nodifications are required. They
therefore urge that DOl attach conditions for operations to
and fromthe United States that woul d provi de further

mandat ory protections to insure pronpt and conpl ete



liability with no per passenger Iimts and extension of
coverage to all U S citizens and pernmanent residents
regardl ess of the place of purchase of the passenger ticket.
Specifically, they urge that that the limts nust be wai ved
intheir entirety, that the ATA provision on the permssive
application of domciliary |aw be required to and fromthe
U.S. and be optional with the clainmant; that the waiver of
the Article 20(1) defense should not be limted i n anount,
or should be at a |l evel higher than 100,000 SDRs (250, 000
SDRs) with an escal ation provision; and that carrier
agreenent to submt to a fifth jurisdiction based on the
domcile of the passenger should be required for al
carriers operating to and fromthe U S so that recoveries
could be sought in U S courts, regardl ess of where the
ticket is purchased.

Sven Brise, Consultant, argues that an alternative program
shoul d be adopted, pending | CAO | egi sl ative processes to
achi eve a nore acceptable solution. He suggests a fixed
worl dwi de [imt of 500,000 SDRs (approxinately $725, 000).
He recogni zes, neverthel ess, that such a proposal woul d be
unacceptable to the United States. He suggests, therefore,
that US carriers only, could be subjected to a different,
presumably unlimted reginme, with other foreign carriers
subj ect to a passenger option plan under a surcharge.

Deci si on:

V¢ tentatively find that the agreenents shoul d be approved,
subject to conditions. Wth their provision for the
wor | dwi de wai ver of the Warsaw passenger liability limts,
the agreenents have nmade a gigantic step toward creating an
international liability reginme under which carriers properly
accept liability for death or injuries of passengers
utilizing their services. No |onger nust passengers suffer
decades of litigation in efforts to establish the “wilful

m sconduct” whi ch was required under the Warsaw Conventi on
for passengers to recover reasonabl e damages. Moreover, by

°® As M. Brise recognizes, his proposal woul d be unacceptable to the

United States. It is unacceptable because it retains a limt for which
there is no longer any justification in international aviation, it does
not pronmote uniformty, and it retains the costly doubl e insured

suppl enental pl an, which neverthel ess woul d not be universally
applicable, even to and fromthe United States. As M. Brise has noted,
hi s pl an has been previously proposed and has not been accepted by the
international community. It is not before us in the formof any
intercarrier agreement. Accordingly, and in view of our tentative
decision to approve, subject to conditions, those agreenents that are
before us, we will not give the plan any further consideration.



providing for coverage of this liability under the carriers’
liability insurance, the costly doubl e coverage of the
previously consi dered suppl enental conpensation plan wll be
avoided. JQearly, therefore, the agreenments are not adverse
to the public interest.

VW do consider, neverthel ess, that the public interest
requires that various conditions be attached to our
approval. These arise principally fromthe optional nature
of several of the I ATA M A Agreenent provisions, and the

| ack of specification for inplementation in the ATAIIA
Agr eenent .

As we stated in Oder 95-12-14:

“If incessant litigation is to be avoi ded, and
passengers are to be granted full recoveries under a
sinplified liability reginme, in accordance with the
objective of the IlA it will be necessary to ensure
that a single liability regi me which adequately neets
the Departnent’s Quidelines be in effect for al
passengers on flights to and fromthe United States,
and hopefully for nost flights throughout the world.”

The M A, which was designed to provide uniformty in
inplenentation of the I1A fails to neet this requirenent,
in that many of its provisions are nade optional, including
the provision for application of the |law of the domcile of
t he passenger whi ch we had thought had been a feature of the
A Accordingly, we tentatively propose to condition our
approval to specify those options which nust be applied for
operations to and fromthe United States, including
interline operations. GCenerally, but not conpletely, these
conditions are satisfied by the | PA Agreenent submtted by
ATA. For carriers operating to and fromthe United States,
we will further require that the waiver of the \Warsaw
l[iability limt, inits entirety, nust be applied on a
systemwi de basis as contenplated in the Agreenents. As
detail ed below, we tentatively propose to attach ot her
conditions to the certificates, permts and other authority
of US and foreign carriers operating to and fromthe United
States.

The conditions which we tentatively propose to attach to our
approval of the IlA MA and | PA include the follow ng:

a. The optional application of the aw of the domcile
provi si on woul d be nade nmandatory for operations to,
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from or with a connection or stopping place in the
United States. *°

b. The agreenment’s optional provision for |ess than
100,000 SDR s strict liability on particul ar routes,
could not apply for any operations (including interline
operations) to, from or with connections or an agreed
stopping place in the United States.

c. The provision for waiver of the WArsaw passenger
liability limt, inits entirety, would be applicable
on a systenmw de basi s.

d. For transportation to and fromthe U S., the

provi sions of the agreenent would apply with respect to
any passengers purchasing a ticket on an airline party
to the agreenents, including interline travel on
carriers not party to the agreenents. The carrier
ticketing the passenger, or, if that carriers is not a
party to the Agreenents, the carrier operating to or
fromthe United States, would have the obligation
either to ensure that all interlining carriers were
parties to the Agreenents, as conditioned, or to itself
assune liability for the entire journey. (See Warsaw
Article 30(1) and (2))

e. The inapplicability for social agencies of the
waivers of the limt and Article 20(1) carrier defense
of proof of non-negligence shall have no application to
U. S. agenci es.

VW also tentatively propose to anend all US air carrier
certificates, all foreign air carrier permts, and any other
outstandi ng authority to operate to or fromthe United
States, to universally apply the Agreenents as conditi oned
to all direct carriers operating to, fromor within the
United States. Mandatory participation of all carriers
operating to and fromthe United States has been in effect
since the 1966 wai ver agreenent; all parties were fully
aware that it was the United States’ intention to require
such participation, and the public interest clearly requires
such mandatory participation for the reasonabl e protection

1 paragraph 1(4) of the ATA | PA Agreenent, as we interpret it, woul d
meet this requirement. W& note that the requirenment is that the carrier
nmust agree, at the claimant’s option, to application of the | aw of the
domcile or permanent residence of the passenger. W do not, however
intend to direct courts as to which aw nmust be applied, if despite the
carrier’s agreenent and subm ssion, the court should determne that a
different |aw nust be appli ed.
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of passengers of airlines operating in international air
transportation to and fromthe United States. 1

W further tentatively propose to condition all US air
carrier certificates, all foreign air carrier permts, and
all other operating authority, to require that all tariffs,
contracts of carriage or other simlar provisions applied by
any carrier, in any jurisdiction, to the extent any such
provi sion woul d be nore favorable to its passengers with
respect to recoveries for passenger deaths and injuries
under the Warsaw Convention systemthan the provisions of
the | ATA and ATA Agreenents, as conditioned by the
Departnent’s approval order, shall apply equally to al
passengers on services to and fromthe United States. To
the extent that the carrier has agreed, whether pursuant to
Governnental regulation or otherwise, to liability

provi sions favorable to passengers, albeit limted to
certain jurisdictions, or certain classes of passengers, the
failure to extend the sane benefits to US citizen or

per manent resi dent passengers, or other passengers traveling
ininternational air transportation, would constitute

unj ustifiabl e and unreasonabl e di scri mnati on prohibited by
49 U S. C sec. 41310, and could not be accepted for
operations to and fromthe United States. Accordingly, the
carrier would be required by this condition on its operating
authority to extend those benefits to all passengers
traveling in international air transportation. 12

W agree with ATA that the Agreenents as conditioned wl |
serve as full conpliance with the regul ati ons and orders
requiring participation in the 1966 intercarrier Agreenent

Y Qur reference in this order to “international air transportation”

refers in this order to “international transportation” (to and fromthe
United States) as defined in the Warsaw Convention. Thus we incl ude
interstate operations of an air carrier which carries a passenger on the
dorestic segnent of an international journey. See Warsaw Convention
Article 1(2)(3).

2 Thus, for exanple, this condition would require EU carriers,

assumng that EU regul ations are adopted in their present proposed form
to apply for the benefit of passengers traveling in international air
transportation to and fromthe United States, the provision in Article 4
of the proposed EU Regul ations that requires an inmredi ate and

unr ecover abl e paynment of 50,000 SDRs for passengers killed or injured in
aircraft accidents. It would also require that EU carriers, or any
other carrier applying that provision, agree to submt to the
jurisdiction of the courts of the passengers’ domcile or pernanent

resi dence, including and particul arly passengers domciled or
permanently residing in the U S., in accordance with Article 7 of the
proposed EU regul ati ons, notw thstanding that the EU regulation is in
ternms limted to submssion to the jurisdiction of courts of an EU
Menber State.
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wai ving the Warsaw liability limts to $75. 000 (Agreenent
18900). «Qur acceptance of such conpliance will obviate the
need for the exenptions fromsuch regul ati ons and orders, as
requested by | ATA 3

W are seriously concerned with the agreenents’ failure to
meet the Departnent’s guidelines in two inportant
respects. * First, the agreenents provide for strict
liability only for damages up to 100, 000 SDRs (approxi mately
$145,000). As pointed out by the Victins Famlies, if an
action is brought in the United States under U S. |aw, the
question of strict liability may take on | ess inportance.
This is because it would be a very rare case where an
airline could sustain the Warsaw burden of proving that it
was not guilty of negligence in some form * However, while
the outcone may be predictable, the failure to provide for
strict liability will inevitably result in unnecessary and
expensive litigation, with both the claimants and the
airline bearing the burden of an inefficient liability
system Moreover, as the Victins Famlies point out, the
issue is much nore significant in cases where jurisdiction
does not lie with U S courts.

Nevert hel ess, and based on our proposals to provide
protection for U S citizens under circunstances where the
War saw Convention woul d not provide for jurisdiction in U S
courts, we have decided to accept the 100,000 SDR Iimtation
on strict liability. W do this in the interest of
establishing a single, worldwide, liability standard. The
100,000 SDR limtation on strict liability has found w de
acceptance in the carrier discussions, and apparently al so

3 This assunmes that the carrier is a Party to the ATA | PA agreenent,

i ncluding the Notice provision contained in that Agreenent.
14 The guidelines were set forth in Oder 95-2-44, initially approving
the I ATA request for discussion authority, and incorporated by reference
in all subsequent discussion authority orders. The guidelines read:

“First, with regard to passenger clains arising frominternational
journeys ticketed in the United States, passengers woul d be
entitled to pronpt and conpl ete conpensation on a strict liability
basis with no per passenger limts and with measures of danages
consistent with those available in cases arising in U S. donestic
air transportati on; second, this coverage should be extended to

U S citizens and permanent residents traveling internationally on
tickets not issued in the United States.”

> Thus, in the KAL 007 and PAA 103 disasters which were the result
foreign governnent and terrorist shootdown and bonbi ng, not only was
negl i gence found, but the plaintiffs established “wilful msconduct”, an
extreme formof gross negligence, on the part of the airline. However,
in the KAL case, this was only after nore than a decade of litigation.
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has the support of the European Union in its proposed

regul ations. Accordingly, subject to adequate protection
for US citizens and pernmanent residents, we find that
foreign policy and comty reasons justify our acceptance of
a narrow departure fromour guidelines to the extent that
strict liability is limted to 100,000 SDRs.

Qur guidelines also provide that U S. citizens and per manent
residents traveling internationally on tickets not issued in
the United States should be subject to a neasure of danages
consistent with those available in cases arising in U S
donestic air transportation. This can be acconplished only
if claimants on behalf of US. citizen or pernmanent resident
passengers have access to U S. courts. Even with the limts
waived in their entirety, such clainmants can anticipate ful
and fair recoveries only if the standard of damages is
assessed by U S. courts. Even where the law of the domcile
of the passenger is applied, if that application is by a
court in which recoveries do not approach those normally
granted by U S courts, a clainmant could not anticipate a
full and fair recovery of damages.

U.S carriers had proposed, therefore, that the carriers
agree to submt to the jurisdiction of the courts of the
domcile or permanent residence of the passenger. This
proposal was vigorously opposed, however, by a coupl e of

| arge European carriers. As a result, there was no
consensus for including this fifth jurisdiction. % This
despite the fact that the 1971/ 75 Quat enal a/ Montrea
Protocol s included such a fifth jurisdiction, and the
inclusion of such a fifth jurisdiction is also a provision
of the proposed regul ations of the European Union.

V¢ are di sappointed at the absence of a consensus for
carrier submssion to the fifth jurisdiction. Since the
| ATA Agreenents are contenpl ated to have worl dw de
application, and woul d be w dely adhered to, inclusion of
the fifth jurisdiction would have gone a | ong way toward
nmeeting the Departrent’s guidelines to the extent that
protection of U S citizens and permanent residents woul d

% Article 28 of the Warsaw Convention limts the jurisdiction in which

clains may be brought to the domcile or principle place of business of
the carrier, the place where the ticket was purchased, and the place of
destination. Thus for atrip originating in the United States, where
the ticket was purchased el sewhere, a U S. citizen or permanent resident
traveling on a foreign carrier wuld be denied access to U S. courts.
Simlarly, a US. citizen or permanent resident on a trip between two
foreign points, or on a round trip froma foreign point, or even on a
side journey on a trip originating in the United States, mght be denied
access to U S. Courts.
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apply wherever the ticket was purchased, or wherever the
flight took place. Thus, we are very synpathetic to the
request of the Victins Famlies that a condition be included
torequire carriers to submt to the fifth jurisdiction, and
t he concern expressed by ATLA as to the sane matter. S nce
the objections do not apply with respect to U S. carriers,
we propose to include a condition to require that U S
carriers submt to the fifth jurisdiction based on the
domcile or permanent residence of the passenger. o

Nevertheless, a fifth jurisdiction may not be the only way
to provide adequate protection for U S citizens.

Therefore, in view of the adamant opposition with respect to
foreign carriers, we wll consider other alternatives. In
this respect we request comments on certificate or permt
condi tions which would require one or nore of the
alternatives set forth below or others, which mght provide
adequate protection for U S. citizens and permanent
residents traveling under circunstances where Article 28 of
t he Warsaw Convention did not provide for jurisdiction in

U S courts.

Anong al ternatives, one or nore of which mght provide
adequate protection, are the foll ow ng:

a. Carriers operating to and fromthe United States,
including any carrier interlining for any passengers
traveling to and fromthe United States, woul d be
required to offer passengers an alternative of
arbitration in the event a U S citizen passenger (or
preferably any passenger) could not, by reason of the
jurisdiction limtations in Article 28 of the Warsaw
Convention, seek recoveries in the courts of his/her
domcile or permanent residence. Such arbitration
procedures woul d have to be subject to DOI approval ;
woul d be at the expense of the carrier; would apply
only to danages (strict liability would apply for the
full amount of the recovery) '8, would require that the
passenger coul d sel ect anong sone panel of arbitrators
havi ng the citizenship of his/her pernmanent residence;

W recognize that U.S. carriers have their domicile and principa

pl ace of business in the United States, so that jurisdiction under
Article 28 of the Convention would always exist in U S courts.
However, the condition will require that U S carriers subnmt to the
jurisdiction of foreign courts, in the case of a foreign domiciled
passenger .

8 W do not consider that arbitration woul d be appropriate for
consideration of an issue concerning a carrier’s defense of proof of
non- negl i gence.
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the carriers would have to be totally insulated from
the selection of arbitrators on the panel; and the
arbitration proceedings woul d have to be held within
the territory of the passenger’s domcile or pernanent
resi dence, and at a convenient place for the passenger.
Procedures of the American Arbitrati on Associ ation
mght, for exanple, be appropriate as an al ready

exi sting, i1nexpensive, and effective, arbitration
system

b. Foreign carriers not adhering to the fifth
jurisdiction would be required to expressly and clearly
i nform passengers at the tinme of purchase of any ticket
to/fromthe US., and to include a specific notice
(clearly readable-- i.e., in bold face, |arge,
contrasting color type) informng passengers that the
Convention mght prohibit an action for damages in
their domcile or permanent residence, since (unlike
other carriers) the carrier had not submtted to the
jurisdiction of the courts of the passenger’s domcile
or permanent residence. ( See, Proposed EU Counci
Regul ation, Article 5(3)) (W would consider this
alternative as an addition to, not in lieu of, other
alternatives.)

c. Al carriers (or perhaps only those not adopting
the fifth jurisdiction) on a journey fromthe United
States, would be required to obtain (at their expense)
an accident insurance policy in a relatively |large
amount ( e.g., 500,000 SDR s) which woul d be payable to
a passenger killed, or seriously injured ( e.g., nedical
expenses equivalent to 10% of that amount), wi thout
regard to the airline’s liability, and valid for a

peri od of one-year (six-nonths) for any flight,
anywhere in the world (to pick up side trips and U S
citizens stationed abroad). The anount payabl e by the
i nsurance coul d be of fset against any recovery under

t he Warsaw Convention, but woul d not be refundabl e,
regardless of liability. ( See, Proposed EU Counci
Regul ation, Article 4) (W would anticipate that the
costs of such accident insurance protection, when
secured in conjunction with a carrier’s liability

i nsurance, would be relatively nomnal .)

d. DOT could require the first carrier on departure
fromthe United States to assune liability for the
entire journey, to the extent that a passenger’s
recovery mght be limted by the Warsaw Conventi on
(including the jurisdiction limts of the Warsaw
Convention). Recovery under this accident, not
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l[iability, policy would be enforced in U S. Courts,
under U S law, with the question of a reduction of
recovery under the Warsaw Convention a matter of proof.
(See, Warsaw Art. 30(2))

e. Oher simlar alternatives coul d be consi dered.

V& propose to exenpt carriers participating in the
Agreenents, in accordance with the conditions on our
approval in this order, fromthe application of the
antitrust laws, in accordance with 49 U S.C 41308. W
tentatively find that such an exenption is required by the
public interest. The Agreenents neet a serious
transportation need, and provide inportant public benefits,
in that they provide a resolution to the nore than forty
year effort to provide reasonable liability recoveries for
passengers killed or injured in international transportation
by air. There are no reasonably avail able alternatives that
are materially less anticonpetitive, since these agreenents
nmeet the foreign policy and comty objectives of providing
reasonabl e conpensation, while at the same tine preserving
the Warsaw system In this respect, to the extent that our
objectives will be realized by these agreenents, as

condi tioned, denunciation of the Warsaw Conventi on and the
untimely process of seeking new anendnents to the
Convention, do not provide reasonable alternatives. Wile
there exists a question whether the Agreenents woul d be
consi dered seriously anticonpetitive or violative of the
antitrust laws, in the absence of an exenption, the threat
of antitrust challenge is real, and the applicants represent
that the Agreement would not be entered into, at |east by a
| arge nunber of carriers, without the antitrust exenption
Accordingly, we find that grant of such exenption is in the
public interest.

In view of the foregoing, we tentatively find that: (1)
subject to the conditions in this order, and the

contenpl ated certificate and permt amendnents, the I1A

M A, and | PA agreenents are not adverse to the public

i nterest and shoul d be approved; (2) that our approval of
t he agreenents shoul d be nade subject to the conditions set
forth in this order; (3) that it is in the public interest
to adopt the conditions outlined in this order to be
attached to all U S. air carrier certificates, foreign air
carrier permts, and all other outstanding, or future,
authority to operate in air transportation (including
exenption authority); (4) that adherence to these
agreenents, as conditioned, should be considered to
constitute full conpliance by the carriers party thereto,
with the Departnent’s regul ations and orders requiring
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adherence to the 1966 intercarrier agreenment waiving the
Warsaw liability limts up to $75,000 (Agreenent 18900),
and--in light of the applicability of the I PA Notice
provision--to regul ati ons and orders prescribi ng passenger
notice as to limtations of liability; (5) that the
Departmment should retain jurisdiction to attach such further
conditions as may fromtine to tine be required by the
public interest; (6) that it is in the public interest to
grant antitrust imunity, pursuant to 49 U S C 41308(b), to
carriers participating in the 1AL MA and | PA agreenents,
as proposed to be conditioned by this order; and (7) to the
extent not tentatively granted by this order, that the | ATA
and ATA applications shoul d be deni ed.

ACCORDI NGLY:

1. The International Ar Transport Association, the Ar
Transport Association of Anerica, and all other interested
persons are directed to show cause why we shoul d not issue
an order making final our tentative findings and

concl usions, and, subject to the conditions set forth in
this order, approving and granting antitrust imunity with
respect to the 1A, MA and | PA Agreenents;

2. The International Air Transport Association, the Ar
Transport Association of Anerica, all US air carriers
hol ding certificates of public conveni ence and necessity,
all foreign air carriers holding foreign air carrier
permts, all other direct carriers holding authority
(including exenption authority) to engage in air
transportation, and all other interested persons are
directed to show cause why the Departnent shoul d not anend
all outstanding (or future issued) certificates, permts or
other authority to engage in international air
transportation to include the conditions with respect to
such authority as outlined in this order;

3. W direct all persons referred to in paragraphs 1 and 2
above, including all interested persons w shing to comrent
on our tentative findings and concl usions, or objecting to
the issuance of the order described in paragraph 1, or
amendnent of the certificates, permts or other authority as
described in paragraph 2, to file in Dockets CST-95-232, and
CBT-96- 1607, and serve on all persons on the service list in
t hose dockets, *° a statenent of such objections or comments,
together with any supporting evidence the objector w shes

19 Because of the short time before these agreenents are to be

effective (Novenber 1, 1996), service may be made by FAX, and a FAX
nunber shoul d be included on the cover page of all responses.
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the Departnent to notice, not |later than Cctober 24, 1996;
answers to these subm ssions will be due Cctober 31, 1996;

4. If tinely and properly supported objections are filed,
we will afford full consideration to the matters or issues
rai sed by the objections before we take further action. |If
no objections are filed, we will deemall further procedural
steps to have been waived, and proceed to enter a final
order, subject to Presidential review under 49 U S. C 41307
to the extent required;

5. W grant the notion of the Victinsg Famlies’
Associations to file their coments |ate.

6. Ve will serve this order on The International Ar
Transport Association, the Air Transport Associ ation of
Anerica, all US. air carriers holding certificates of

publ i c conveni ence and necessity, all foreign air carriers
holding foreign air carrier permts, all other direct
carriers holding authority (including exenption authority)
to engage in air transportation, all parties to this
proceedi ng, and the Secretary of State, the Attorney Ceneral
and the Federal Aviation Admnistration.

By:
PATR CK V. MJURPHY
Deputy Assistant Secretary for
Aviation and International Affairs
( SEAL)

An el ectronic version of this docunent
is available on the Wrld Wde Wb at:
http://ww. dot. gov/ doti nfo/ general /orders/aviation. htm

2 Since we have provided for the filing of objections to this order,

we will not entertain petitions for reconsideration.



